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PER CURI AM

B. C. Pendl eton was convicted in state court of first degree nurder
and robbery for killing a bartender while robbing a Davenport, |owa,
tavern. H's conviction was affirnmed on direct appeal, and the state courts
deni ed postconviction relief followi ng an evidentiary hearing. Pendleton
appeal s the district court's? denial of his petition for federal habeas
corpus relief.

Pendl eton raises two issues arising out of the sane pretrial
circunmstances. Tavern owner Frank Lingard di scovered the nurder and told
police he had seen two black nen running fromthe tavern
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Hi nsel f a suspect, Lingard submitted to a polygraph exam nation, which
suggested Lingard was not truthful in saying he had seen two black nen
running fromthe tavern. Confronted with this apparent deception, Lingard
said his answer was hesitant because he had |later heard one of the robbers
nm ght have been a Mexican. The polygraph exaniner later told the
prosecutor this explanation was consistent with the pol ygraph exani nation
results. All this information was in the prosecutor's file. The
prosecutor nmade that file available to defense counsel under the county
attorney's "open file" policy but did not alert defense counsel to
Lingard's polygraph results. Def ense counsel did not exanine the
prosecutor's file or otherwise |earn of those results. At trial, Lingard
testified he saw two black nmen running fromthe tavern

On appeal, Lingard argues (1) his trial counsel provided ineffective
assistance in not reviewing the prosecutor's file or otherw se discovering
that Lingard had "fail ed" a polygraph exami nation; and (2) the prosecutor
violated Brady v. Mryland, 373 U S. 83 (1963), by not disclosing this
mat eri al excul patory evidence. After careful review of the record, we

agree with the district court that Pendleton has failed to overcone the
strong presunption that his attorney rendered conpetent assistance; that
defense counsel's failure to discover Lingard' s polygraph results had no
neasur abl e outcone on the trial; and that the prosecutor did not suppress
mat eri al excul patory evidence. Accordingly, we affirm for the reasons
stated in the Magi strate Judge's thorough Report and Recomrendati on dated
April 25, 1995. See 8th Cir. Rule 47B
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